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I. Introduction

Plaintiffs have asserted clains pursuant to 42 U S. C
88 1981 and 1985(3) for discrimnation and conspiracy to
discrimnate in enploynent decisions because of race, creating a
hostile work environnment and retaliation. Presently before the
court is defendants’ notion for sunmary judgnent.

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whether "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
mat erial fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R CGv. P. 56(c). See also Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986); Arnold

Pontiac-GVC, Inc. v. CGeneral Mtors Corp., 786 F.2d 564, 568 (3d




Cr. 1986). Only facts that may affect the outcone of a case are

"material." See Anderson, 477 U S. at 248. Al reasonabl e

inferences fromthe record nust be drawn in favor of the non-
movant. See id. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el ement on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary
judgnment with specul ation or conclusory all egations, such as
those found in the pleadings, but rather nust present evidence
fromwhich a jury could reasonably find in his favor. See

Anderson, 477 U.S. at 248; Ri dgewood Bd. of Educ. v. N E. for

ME., 172 F.3d 238, 252 (3d Gr. 1999); WIllianms v. Borough of

West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).
I11. Facts
From t he evidence of record, as uncontroverted or
otherwise viewed in a |ight nost favorable to plaintiffs, the
pertinent facts are as follow
Plaintiffs are three African American wonmen who wor ked

as assistants in the Cccupational and Physical Therapy Depart ment



("Or/PT") at the Hospital of the University of Pennsylvania
("HUP") .

Plaintiff MBride worked at HUP from January 1995 unti l
July 1998 when she requested and received a nedical |eave of
absence which continued to Novenber 19, 2000 when she resigned.

Plaintiff Anderson worked at HUP from Oct ober 1989
until August 1998 when she requested and received a nedical |eave
of absence which continued to Cctober 28, 1998 when she
resi gned.?

Plaintiff Martin was interviewed and hired by defendant
Mal |l oy in June 1994. She worked until August 10, 1998 when she
requested and received a nedical | eave of absence which continued
to October 26, 1998 when she resigned.

Def endant Mal |l oy was enpl oyed by HUP from 1993 to 1999.
She began her career at HUP as a Cinical Specialist. She then
becane the Qutpatient Unit Supervisor for the Physical Therapy
Departnent and in June 1994 becane the Anbul atory Care
Coordi nator. The Physical Therapy Departnent nerged with the
Cccupational Therapy Departnent in June 1996, creating the OT/PT
Departnent which was relocated to a facility at 37th and Market
Streets. M. Mlloy was pronoted to Director of Anbul atory

Services for the O/ PT Departnment. She left HUP in June 1999.

1. At some point during her enploynent in the OI/PT Departnent,
Ms. Anderson requested and received a transfer to anot her
departnent. She was unhappy in the new position and transferred
back to the OT/ PT Depart nent.



Def endant Thonpson was enpl oyed by HUP from 1992 to
2000. She was Director of the Physical Therapy Departnment from
1992 to 1995. From 1995 to 1997 Ms. Thonpson was a hospital
director and from 1997 to 2000 she was the chief adm nistrative
officer for the trauma network.

Plaintiffs’ duties included scheduling patients’
physi cal therapy appointnents, maintaining the gym area,

i ncl udi ng stocking supplies, and sonetines assisting patients on
the therapy equipnent. After the nerger of the Cccupational and
Physi cal Therapy Departnents and the relocation to the new
facility, plaintiffs’ responsibilities changed. Plaintiffs were
all situated at the front desk of the reception area and were
responsi ble for answering the tel ephones, scheduling patient
appoi ntnments and greeting the incomng patients. The OI/PT
Departnent hired an athletic trainer to performthe patient care
duties and as a result, the plaintiffs’ patient care
responsibilities were term nated.

At times never specified, Ms. Anderson applied for
other "clerk positions" and sone "patient care positions" which
she did not receive. No other details are provided. At
unspecified tinmes, Ms. MBride applied for a nursing assistant
position in a departnent she could not recall and clerk positions
in departnents she could not recall except for one which was in

t he ot ol aryngol ogy departnent. She testified that she went to



Human Resources "all the tine" to see what positions were
avai lable. M. Martin applied for various patient registrar
positions. The only one she could recall was in gynecol ogy.

Ms. Anderson acknow edged that Ms. Malloy did not want
her to transfer because Ms. Mall oy depended on her in the OI/PT
Departnent. M. MBride testified that Ms. Malloy did not want
her to transfer out of OI/PT because of the "good job" M.
McBride did. Wen plaintiffs conplained sonetine in 1997 to M.
Mal | oy about their classification and salary, she approved their
pronmotion fromCerk Il to Cerk Ill. M. Mlloy believed
plaintiffs would receive sone retroactive pay as a result. Wen
they conplained to Ms. Malloy that they had not received such
pay, she advised themthat she was too busy to deal with the
matter.

Plaintiffs assert that defendants Ml l oy and Thonpson
acted in concert to discrimnate against themin filling these
ot her positions because of race and took actions which created a
racially hostile work environnment. These actions included not
allowing plaintiffs to all have |lunch hours at the sane tine; not
providing plaintiffs with voice mail on their office tel ephones;?
installation of a security canera in the front reception area

where plaintiffs’ desks were |ocated; |ocking of the thernostat

2. There was no voice mail on the front reception desk tel ephones
during hours of operations. Therapists with direct lines did
have tel ephones with voice nail



at a set tenperature in the front reception area;® failure to
provide a coat rack for plaintiffs;% and, a prohibition on

| eavi ng personal belongings in the front reception area.?®
Plaintiffs assert that they were forced to resign because of the
resulting hostile working environnent created by these allegedly
di scrimnatory acts.

Plaintiffs assert that Ms. Thonpson deni ed them ot her
positions, and Ms. Malloy denied themretroactive pay for the
pronotion they received fromCderk Il to Cderk IIl, in
retaliation for "conplaining to [HUP's] Human Resource
Departnent."” At an unspecified time, Ms. MBride conplained to
Di ane Allen at Human Resources about not receiving interviews for
positions she had applied for. M. MBride did not recall what

el se she may have said to Ms. Allen but assunes she would "have

3. At plaintiffs’ request, the thernostat woul d be unl ocked and
the tenperature adjusted by Bob LaBell e who nai ntai ned a key.
M. LaBelle was not al ways avail abl e.

4. Enpl oyees in the back sonetinmes hung their personal coats on
racks provided for |ab coats.

5. Plaintiffs were provided with | ockers but conplained to M.
Mal | oy that they were not |arge enough when Ms. McBride s and Ms.
Martin's | eather coats were torn. M. Milloy noted that the
plaintiffs all wore black |eather coats and said she would try to
get larger |l ockers to accommbdate them Because Ms. MBride’s

| eat her coat was brown, she thought "maybe [Ms. Mall oy] wasn’t

tal ki ng about the black |eather jackets but us black wormen." M.
McBride al so perceived as racist Ms. Malloy's reference to a
bl ack patient as "crazy." This patient "kept calling and

calling"” to press a conplaint about having to wait too long in
t he | obby before receiving attention.
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sai d sonet hi ng about race" because "I know D ane Allen’s husband
was black." M. Anderson conplained to Marilyn Cal dwell at Human
Resources about being treated unfairly by Ms. Malloy. There is
no conpetent evidence of record that Ms. Anderson was any nore
specific or ever related that the alleged unfair treatnent was
because of race. M. Anderson could not recall when, even by
year, she spoke with Ms. Cal dwell.

I V. Di scussi on

A 8§ 1981 Aaimfor Intentional D scrimnation
To sustain a 8§ 1981 discrimnation claim a plaintiff
must show that the defendant intentionally discrimnated agai nst
her because of race in the nmaeking, performance, enforcenent or
termnation of a contract or for such reason denied her the
enj oynent of the benefits, terns or conditions of the contractual

relationship. See Saint Francis College v. Al -Khazraji, 481 U. S.

604, 609 (1987); Pami ntuan v. Nanticoke Memi| Hosp., 192 F. 3d

378, 385 (3d Cir. 1999); Geen v. State Bar of Texas,

27 F.3d 1083, 1086 (5th G r. 1994); Man v. Donaldson, Lufkin &

Jenrette Securities, 7 F.3d 1085, 1087 (2d G r. 1993); WIlIlians

v. Carrier Corp., 889 F. Supp. 1528, 1530 (M D. Ga. 1995); Fl aqgg

v. Control Data, 806 F. Supp. 1218, 1223 (E.D. Pa. 1992).

The McDonnell Douglas analytic framework for Title VII

clainms al so applies to enploynent discrimnation clains under §

1981. See McDonnell Douglas Corp. v. Geen, 411 U. S. 792, 802




(1973); Patterson v McLean Credit Union, 491 U S. 164, 186 (1989)

(appl yi ng McDonnel |l Douglas franmework to clainms under 42 U S.C

8§ 1981); Pam ntuan, 192 F.3d at 385 (sane); Stewart v. Rutgers,

The State Univ., 120 F.3d 426, 432 (3d Gr. 1997) (sane); Hanpton

v. Borough of Tinton Falls Police Dep’t, 98 F.3d 107, 112 (3d

Cr. 1996) (sane).

The plaintiff has the initial burden of establishing a

prima facie case of enploynment discrimnation. See MDonnel

Dougl as, 411 U. S. at 802; Pam ntuan, 192 F.3d at 385. The burden
then shifts to the defendant to articulate a |egitinmate,
nondi scrimnatory reason for the adverse enpl oynent deci sion.

See McDonnel |l Douglas, 411 U. S. at 802; Hanpton, 98 F.3d at 112.

The plaintiff may then discredit the defendant’s articul at ed
reason and show that it was pretextual from which a factfinder
may infer that the real reason was discrimnatory or otherw se
present evidence from which one reasonably could find that

unl awful discrimnation was nore likely than not a determ native

cause of the adverse enploynent action. [d. at 112-3.

To discredit a legitimte reason proffered by the
enpl oyer, a plaintiff nmust present evidence denonstrating "such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions” in that reason that one could rationally conclude
it is incredible and unworthy of credence, and ultimately infer

that the enployer did not act for the asserted non-discrimnatory



reasons. See Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cr.

1994). The ultimte burden of proving that a defendant engaged
in intentional discrimnation remains at all tinmes on the
plaintiff. See Hi cks, 509 U S at 508.

To establish a prim facie case of racial
discrimnation in the circunstances presented, a plaintiff nust
show that plaintiff belongs to a racial mnority; that plaintiff
applied and was qualified for a position for which the enpl oyer
was seeking applicants; that plaintiff was rejected; and, that
thereafter, the position was filled by another or remai ned open
whil e the enpl oyer continued to seek applications from persons of

plaintiff's qualifications. See MDonnell Douglas, 411 U S. at

802.

Plaintiffs are nenbers of a racial mnority. Plaintiffs,
however, have failed to show that they applied for any position
which was filled by another with conparable or |esser
qualifications, or that they were qualified for any position for
whi ch they did apply.

Ms. Anderson, an outpatient clerk at |level two, clains
that she applied for another clerk position which was given to
soneone else. There is no show ng, however, that she was
qualified for the Ievel five inpatient position that she applied

for.®

6. Plaintiff Anderson acknow edged that on one occasion she
applied for and received a transfer to a desired position.
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Ms. McBride testified that she applied for several
clerk positions outside of the physical therapy departnent and
never received an interview. She cannot recall which positions
she applied for. She provides no evidence that any such position
was filled with a person of conparable or |esser qualifications.
An enployer is not required to interview every applicant for a
position. A nere failure to receive an interview is not
sufficient to establish a prima facie case of intentional
di scrim nation.

Ms. Martin states she applied for several patient
regi strar positions and only received one interview. M. Mrtin
never asked why she did not get the position. She was sinply
told it was given to sonebody else. M. Martin provides no
evi dence that the position was given to sonmeone with conparable
or lesser qualifications than hers. |Indeed, she acknow edges
that one position was filled by soneone with a degree that M.
Martin did not have.

That plaintiffs may have been qualified for positions
within HUP filled by others, even others |ess qualified, would
not satisfy the second requirenent of a prima facie case that
plaintiffs applied for and were qualified for particular
positions. In response to defendants’ argument that plaintiffs
have provided no evidence they applied for other positions,

plaintiffs state only that defendant HUP failed to provide notice

10



of new positions. It appears, however, from M. MBride' s
testinmony that she went to Human Resources "all the tine" to see
what positions were avail able that HUP did not w thhold or
obscure such information.

Plaintiffs assert that there is rarely direct evidence
of discrimnatory notive. This may be true, however, plaintiffs
have failed to produce any evidence, direct or indirect, to
denonstrate that defendants intentionally discrimnated agai nst
them on the basis of race.’” Indeed, there is no conpetent
evi dence of record that Ms. Malloy or Ms. Thonpson had authority
to place any plaintiff in any position for which she did apply or
were involved in the pertinent decisionnmaking.

Concl usory assertions of discrimnation are

insufficient to raise an issue of material fact. See Meiri v.

Dacon, 759 F.2d 989, 998 (2d G r. 1985). A prima facie case of
di scrim nation cannot be established by conjecture or

specul ation. See Bray v. L.D. Caulk Dentsply Int’l, 2000 W

1800527, *5 (D. Del. July 31, 2000).
B. 8 1981 Hostile Wrk Environment C aim
To sustain a racially hostile work environnment claim a

plaintiff nust prove that she suffered intentional discrimnation

7. One cannot reasonably or objectively find in context that Ms.
Mal | oy’ s observati on about bl ack | eather coats or
characterization of a persistent conplaining patient as "crazy"
evi nce racial aninus.
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because of her race; the discrimnation was pervasive and
regular; the discrimnation detrinmentally affected her; the
discrimnation would detrinentally affect a reasonable person in
the sanme position; and, respondeat superior liability. See

Andrews, 895 F.2d at 1482; Lanzot v. Sacred Heart Heal thcare

Sys., 2001 W. 872685, *4 (E.D. Pa. July 5, 2001).

An enpl oyer is subject to liability to a victim zed
enpl oyee for an actionable hostile environnment created by a
supervi sor with i medi ate, or successively higher, authority over

t he enpl oyee. See Faragher v. Gty of Boca Raton, 524 U. S. 775,

808 (1998). Wen no tangi bl e adverse enploynent action is taken,
a defending enployer may raise an affirmati ve defense that it
exerci sed reasonabl e care to prevent and correct pronptly any

har assi ng behavior and that the plaintiff enpl oyee unreasonably
failed to take advantage of preventive or corrective
opportunities provided by the enpl oyer or otherwi se to avoid
harm See |d.

A hostile work environnment exists when a workplace is
pernmeated with discrimnatory intimdation, ridicule and insult
that is sufficiently severe or pervasive to alter the conditions
of the victims enploynent and create an abusi ve worKking

environnment. See Harris v. Forklift Systens, Inc., 510 U S. 17,

21 (1993). See also Kohn v. Lemmon Co., 1998 W. 67540, *4 (E. D

Pa. Feb. 19, 1998). Conduct that is not severe or pervasive

12



enough to create an objectively hostile or abusive environnent is

not acti onabl e. See Harris, 510 U.S. at 21; Kohn, 1998 W. 67540,

*4, Incidents of harassnent are pervasive if they occur in

concert or with regularity. See Andrews v. City of Philadel phia,

895 F.2d 1469, 1484 (3d Cr. 1990).

I n determ ni ng whether a work environnment is hostile or
abusive, the pertinent factors include "the frequency of the
discrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nmere offensive utterance; [and]
whet her it unreasonably interferes with an enpl oyee's work

performance." Weston v. Pennsylvania, 251 F.3d 420, 426 (3d Gr.

2001) (quoting Harris, 510 U. S. at 23).

Def endants assert that the security canmera was
installed as a safety neasure for the protection of the front
desk enpl oyees and to record anyone who harned the enpl oyees to
aid the police in apprehending the assailant. Plaintiffs have
produced no evidence to show that the placenent of the security
caneras in the front |obby was for any reason other than
security.

The only evidence proffered that the thernostat in the
front waiting area was pre-set and | ocked because of plaintiffs’
race is Ms. McBride' s testinony that "nost black people, by
nature, are cold nost of the tine and nost Caucasi an peopl e that

| know are nore warm bl ooded" and thus she was were nore

13



confortable with a warmtenperature. Plaintiffs have presented
no conpetent evidence to refute defendants’ assertion that the
t hernostat was | ocked to control sharp fluctuations in

t enperature which had resulted when persons in the waiting area
variously conplained that it was too warm or too col d.
Plaintiffs Anderson and McBri de acknow edged that at plaintiffs’
request, the thernostat would be unl ocked by Bob LaBelle to

adj ust the tenperature. Moreover, there is no evidence that the
t hernostat was set at an unusually | ow tenperature, and no

evi dence to support a conclusion that the thernostat was | ocked
as an act of intentional racial discrimnation.

The only evidence proffered that plaintiffs’ |unch
hours were staggered in half hour increnents for racial reasons
is Ms. McBride' s statenent that she perceived this as a reversion
"to slavery days" when "they never wanted African Anericans to
talk to each ot her because that neans divide us and you can
conquer us." It is uncontroverted that plaintiffs were the only
enpl oyees who covered the reception area. M. Mlloy avers that
plaintiffs were unable to all take |lunch together because soneone
al ways had to be available to answer the phones and interact with
the patients as they entered the facility. Plaintiffs have
presented no conpetent evidence to show that this was not the
true reason or otherw se that |unch schedul es were racially
notivated. That other enployees with different responsibilities

may have been able to take |lunch together is irrel evant.

14



There is no conpetent evidence that plaintiffs were not
permtted to | eave their personal belongings at the front desk or
were required to keep their pocketbooks and coats in a |ocker for
reasons of race. That professional staff in the back area may
have put purses in their desks or placed coats on hooks in the
prof essional offices for lab coats is sinply not probative in
connection with rules regarding security and appearances at the
front desk and reception area.

Plaintiffs have presented no conpetent evidence from
whi ch one could find they did not receive voice mail on their
t el ephones for reasons of race. They have presented no conpetent
evidence to refute Ms. Malloy’ s testinony that there was no voice
mai | during hours of operation on the tel ephone |ines covered by
plaintiffs because all calls had to be handled as they cane in
and that the professional staff in the back offices had voice
mai | because there was no one to answer their direct |ines when
they were away fromtheir desks.

Plaintiffs al so suggest that racismmay be inferred
fromtheir having to sit together and bei ng physically separated
fromthe other white enployees in the OI/PT Departnent. This is
fatuous. Plaintiffs performed reception functions at the front
desk while the physical therapists and others in the department

worked with the patients in the back area.?®

8. At l|least one of the physical therapists, N cole Hol der, was
African Ameri can.

15



A reasonabl e factfinder could not conclude fromthe
conpet ent evidence of record that plaintiffs were subjected to
intentional racial discrimnation, et alone on a regular and

pervasive basis. See Aman v. Cort Furniture Rental Corp., 85

F.3d 1074, 1081 (3d Cr. 1996). Even assunming the acts
conpl ai ned of were racially notivated, they clearly did not

Oreate an abusive working environnment. See Weston, 215 F. 3d at

426. Placing a security canera at the reception area of a busy
urban hospital, pre-setting a thernostat, staggering |lunch hours
of those assigned to the reception area and requiring that
personal bel ongi ngs be secured were not renotely threatening,
hum liating or disruptive to plaintiffs’ work performnce and
woul d not detrinentally affect any reasonable person in the sane
posi tion.
C. 8 1981 Retaliation Caim

Aretaliation claimis also cognizable under § 1981.
See Kohn, 1998 WL 67540, *5. To nake out a prima facie case of
retaliation, a plaintiff nust show that she engaged in protected
conduct; the enpl oyer took adverse action against her; and, there
was a causal link between the protected conduct and the adverse

action. See Kachmar v. SunGard Data Sys., Inc., 109 F.3d 173,

177 (3d Gr. 1997); Twyman v. Dilks, 2000 W 1277917, *8 (E. D

Pa. Sept. 8, 2000).
Plaintiffs claimthat after conplaining to HUP s Human
Resources Departnment and Ms. Thonpson about poor treatnment by M.

Mal | oy, they did not receive pronotions or transfers from M.

16



Thonpson and were denied retroactive pay by Ms. Malloy for
pronotions they did receive fromCerk Il to Cerk Il

Protected activity includes formal charges and i nformal
conplaints of unlawful discrimnation to nmanagenent. See

Abranson v. WlliamPatterson College, 260 F.3d 265, 287-88 (3d

Cr. 2001) EECC v. L.B. Foster Co., 123 F.3d 746, 754 (3d Cr

1997); Summer v. United States Postal Serv., 899 F.2d 203, 209

(2d Cr. 1990) (sane). Expressions of dissatisfaction and
grievances about working conditions, however, are not protected

activity. See Walden v. Georgia-Pacific Corp., 125 F.3d 506, 513

n.4 (3d Gr. 1997); Barber v. CSX Distrib. Servs., 68 F.3d 694,

701-02 (3d Gr. 1995). There is no conpetent evidence of record
that any plaintiff related a conplaint to anyone at HUP to raci al
discrimnation. The closest thing to such evidence is the
testinony of Ms. McBride, who said "I don't recall™ if |

conpl ai ned of racial discrimnation, that she assunes she nust

"have sai d sonething about race" to Diane Allen because "I know
[ her] husband was bl ack." This kind of assunption is not
evi dence.

Further, even if there were conpetent evidence of
protected activity, there has been no show ng of a causal |ink
between plaintiffs’ conplaints and the allegedly retaliatory
acts.

Plaintiffs provide no dates and there is otherw se no
evi dence of when they made conplaints to Human Resources. |In the

absence of a pertinent tine line, one cannot reasonably infer

17



that Ms. Thonpson declined to pronote or transfer plaintiffs
because of any conplaints to Human Resources.® There is no
conpet ent evidence that Ms. Thonpson had authority to pronote or
transfer plaintiffs at the pertinent tinme. M. Thonpson was not
connected to the OI/PT Departnent after 1995.

There is no conpetent evidence of record that M.
Mal | oy prom sed or could have provided the retroactive pay sought
by plaintiffs. Moreover, there is no conpetent evidence of record
that Ms. Malloy ever knew plaintiffs had conpl ai ned about her.
When plaintiffs conplained to Ms. Mall oy about their
classification and sal ary, she approved a reclassification to
Clerk 1'l'l. 1t was Ms. Malloy's "understandi ng and belief that
[plaintiffs] received retroactive pay increases" as a result of
the reclassification. There is no evidence that she could ensure
such pay or interfered with any plaintiff receiving it.

Plaintiffs state that when they conplained to M.
Mal | oy that they had not received retroactive pay, she said she
was too busy to address the matter. There is no evidence that
Ms. Malloy was not in fact busy with nore pressing matters at the
time and no evidence that plaintiffs were prevented from pursuing
the retroactive pay issue directly with Human Resources or the

Payroll O fice.

9. Plaintiffs incorrectly assert that Ms. Thonpson was the
Director of Human Resources. It is uncontroverted on the

evi dence that Ms. Thonmpson never held this position or any other
position with Human Resources.

18



D. 8§ 1985(3) Conspiracy daim
To sustain a claimof conspiracy under 8 1985(3), a
plaintiff nust prove the existence of a conspiracy, notivated by

racial discrimnatory aninus, for the purpose of depriving a
person or class of persons of the equal protection of the |aw or

equal privileges and imunities under the |laws, and an act in
furtherance of the conspiracy whereby a person is injured. See

Uni ted Brotherhood of Carpenters & Joiners of Anerica, Local 610

v. Scott, 463 U. S. 825, 829 (1983). See also Jackson, 2000 W

562741, *5; Arnstrong v. School Dist., 597 F. Supp. 1309, 1313

(E.D. Pa. 1984).

Plaintiffs have failed to provide conpetent evidence from
whi ch one coul d reasonably find that Ms. Malloy or Ms. Thonpson
engaged in any racially discrimnatory acts, |let alone that they
conspired to do so. There is no conpetent evidence to show an
agreenment or that the conduct conpl ained of involved concerted

action by these defendants.

10. Although not argued by defendants, it appears that this claim
may suffer froman even nore fundanental deficiency. There is no
show ng or suggestion that HUP is not a private entity or that

Ms. Thonpson or Ms. Malloy were state actors. See, e.g., Wlls
v. Thomas, 569 F. Supp. 426, 428 n.1 (E.D. Pa. 1983). To sustain
a 8§ 1985(3) deprivation claimfor a private conspiracy, a
plaintiff rmust show that the conspirators intended to deprive her
of a right protected by the Constitution against private
infringement. See Brown v. Philip Morris, Inc., 250 F.3d 789,
805 (3d Gir. 2001); Libertad v. Welch, 53 F. 3d 428, 446-47 (1st
Cir. 1995); Welch v. Board of Dir. of WIldwood Golf dub, 877 F
Supp. 955, 958-59 (WD. Pa. 1995). The Suprene Court has

recogni zed only two such rights, the right against involuntary
servitude and the right to interstate travel. See Bray v.

Al exandria Whnen's Health dinic, 506 U S. 263, 278 (1993).

19



V. CONCLUSI ON

If there is evidence to support plaintiffs' clains,
they have failed to adduce or produce it. Subjective
perceptions, contrived or strained interpretations, suppositions
and sheer specul ation are not conpetent evidence.

One cannot reasonably conclude fromthe record
presented to the court that any plaintiff applied for a position
whi ch was given to soneone else with conparable or |esser
qualifications. One cannot reasonably conclude fromthe record
that the acts which purportedly constitute a hostile work
envi ronnent were abusive, would detrinentally affect a reasonable
person simlarly situated or resulted fromintentional racial
discrimnation. One cannot reasonably find that any plaintiff
was a victimof retaliation. One cannot reasonably find fromthe
record that Ms. Thonpson or Ms. Mall oy engaged in any act of
intentional race discrimnation, or that they entered into a
conspiracy to deprive any plaintiff or a secured right.

Defendants are entitled to summary judgnent. Their

motion will be granted. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEVERLY CAMPBELL MCBRI DE, : CViL ACTI ON
PAULETTE MARTI N, :
ROSE ANDERSON

V.

HOSPI TAL OF THE UNI VERSI TY
OF PENNSYLVANI A,

LI SA MALLOY, :
ELAI NE THOVPSON : NO. 99-6501
ORDER
AND NOW this day of Septenber, 2001, upon

consi deration of defendants’ Mtion for Summary Judgnent (Doc.
#12) and plaintiffs’ response thereto, consistent with the
acconpanyi ng nmenorandum | T | S HEREBY ORDERED that said Motion is
GRANTED and accordingly, JUDGVENT is ENTERED in the above action
for the defendants.

BY THE COURT:

JAY C. VWALDMAN, J.



